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BOWAN, Circuit Judge.

This is a conplex insurance coverage case. The Souris River
Tel ephone Mutual Aid Cooperative sought coverage for the death of
one of its enployees from its insurer, National Farmers Union
St andard I nsurance Conpany (NFU). After |engthy proceedings inthe
District Court, a jury found for the cooperative and its general
manager Warren Hight (collectively, SRIT). The District Court
entered judgnent on the verdict and awarded SRT damages in the
amount of $371, 906. 30 plus prejudgnent and postjudgnment interest.
The court subsequently entered an order granting SRT's notion for
attorney fees in the amount of $105, 488. 65 but denying SRT's claim
for $10,422.50 in paral egal fees. NFU now tinely appeals the
judgment entered against it (No. 94-3777). NFU al so appeal s the
order awarding attorney fees to SRT (No. 95-1087). SRT cross-
appeal s the order denying its request for paralegal fees (No. 95-
1214). W reverse the judgnent entered on the jury's verdict and
remand this case to the District Court for entry of judgnment in
favor of NFU. The award of attorney fees to SRT is vacated, and
SRT' s cross-appeal fromthe order denying its request for paral egal
fees is dismssed as noot.

Thomas Schettler, an enployee of SRT, died when he fell from
the roof of an office building in Sioux Falls, South Dakota, on
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Novenber 14, 1989, while he was installing a satellite tel evision
dish. SRT is headquartered in Mnot, North Dakota, and Schettl er
lived and ordinarily worked for SRT in North Dakota. In fact,
Schettler's death in Sioux Falls occurred on the first day in at
| east twenty years that SRT had any of its enpl oyees perform work
outside of North Dakota. The work in Sioux Falls was being
performed by SRT on behal f of Hughes Network Systens pursuant to a
contract between SRT and Hughes that the parties signed on August 9
and August 14, 1989, respectively.

Schettler's widow filed a claimfor death benefits with the
Nort h Dakota Wrker's Conpensation Bureau (the Bureau). Pursuant
to ND Cent. Code 8§ 65-08-01(2) (Supp. 1989), which becane
effective July 27, 1989, the Bureau dism ssed the claim because
Schettler's death occurred at an identifiable out-of-state job site
and thus was not incidental and referable to Schettler's principal
enpl oyment in North Dakota. SRT could have covered its enpl oyees
wor ki ng i n Sout h Dakota t hrough the Bureau at no additi onal cost by
obtaining a certificate of extraterritorial coverage. North Dakota
and South Dakota have reciprocal agreenents, and South Dakota
regul arly approves requests by the Bureau to cover enployees of
North Dakota conpanies working in South Dakota. SRT, however,
never notified the Bureau that it would have enpl oyees working in
Sout h Dakot a. The Suprenme Court of North Dakota affirmed the
Bureau's decision to deny benefits. SRT v. North Dakota Wrkers
Conpensation Bureau, 471 N.W2d 465 (N.D. 1991).

While SRT was appealing the Bureau' s decision, Schettler's
wi dow filed wongful death actions against SRT in South Dakota and
North Dakota state courts. SRT turned to its insurer, NFU, to
determ ne whether SRT's insurance policies with NFU provided
coverage for Schettler's death. NFU then filed this action in the
District Court seeking a declaratory judgnent that none of SRT's
policies covered the loss; SRT filed a counterclaimalleging that
the 1 oss was covered or that NFU was negligent in not providing the
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appropriate coverage. Oiginally, Ms. Schettler was al so naned as
a defendant by NFU. NFU and SRT, however, settled Ms. Schettler's
clainms and both conpanies contributed equally to the settlenent.
The declaratory judgnent action continued in order to determ ne
whet her either NFU or SRT could recover fromthe other the anmount
it paid to Ms. Schettler.

SRT cl ai ned coverage under three insurance policies it had in
force through NFU at the tine of Schettler's death: (1) a Rural
Utilities Insurance Plan (RUP), which is a general conmerci al
liability policy; (2) a Conmmercial Unbrella Liability Policy
(CULP); and (3) a Directors, Oficers, and Managers Liability
| nsurance Policy (DOV. NFU sought a judgnent declaring that
Schettler's death was not covered by any of these policies. Inits
counterclaim SRT alleged that Schettler's death was covered and
requested a declaratory judgnent to that effect. Additionally, SRT
all eged that, even if there was no coverage under the three NFU
policies, NFU or its agents were negligent when they failed to
provide a stop-gap endorsenent to SRT's RUP and that such an
endorsement would have covered Schettler's death. SRT al so
contended that NFU was negligent in other, unspecified ways by
failing to provide SRT with appropriate insurance coverage.

The District Court granted partial sunmary judgnment to NFU,
holding that the RU P and the CULP issued by NFU to SRT do not
provi de coverage for the loss here at issue. SRT has not appeal ed
the court's grant of partial summary judgnent, and thus no issues
concerning the RU P and the CULP are before us. In the sane order,
the court refused to grant sumary judgnent with respect to the DOM
policy, holding that as a matter of |aw the DOM policy covered SRT
for any | osses SRT incurred as a result of the negligent acts or
om ssions of its general manager Warren H ght. The case proceeded
to trial, and the court submtted the question of Hight's
negligence to the jury. The court also submtted to the jury SRT' s
negl i gence counter-clai ns agai nst NFU. The jury returned a speci al
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verdict in which it found that (1) H ght was "negligent in failing
to ensure that SRT had secured extraterritorial wor ker s
conpensati on coverage"; (2) "NFU or one of its agents [was]
negligent in failing to provide the Stop Gap endorsenent on the
1989 RU P'; and (3) "NFU or one of its agents [was] negligent in
[ some] other way in failing to provide proper insurance coverage
for SRT." Verdict Format 1, 2, 3, NEU v. SRT, No. Al-92-055
(D.N.D. Sept. 20, 1994). Based on the jury's verdict, the court
entered judgnent for SRT in the amount of $371,906.30 plus
prej udgnent and postjudgnent interest. The court |ater entered an
order awarding attorney fees in the amount of $105, 488.65 but
denying SRT's claimfor $10,422.50 in paral egal fees. NFU appeal s
the court's ruling on the coverage afforded by the DOM policy, the
judgnment entered on the jury's verdict, and the attorney fees

awar d. SRT cross-appeals the denial of its claim for paral ega
f ees.

NFU argues that the District Court erred when it held that the
DOM policy covered SRT for losses it incurred as a result of the
negl i gence of its general manager Warren  Hight. The
interpretation of an insurance policy is a matter of state |aw.
Bel | Lunber & Pole Co. v. United States Fire Ins. Co., 60 F. 3d 437,
441 (8th Gr. 1995). "W review questions of state | aw de novo,"
wi t hout giving any deference to the District Court's decision. [d.

The DOM policy at issue in this case provides that NFU w ||
pay on behal f of SRT any "l oss" that results from"any . . . clains
made during the policy period . . . against each and every
Director, Oficer or Manager by reason of any Wongful Act for
whi ch the I nsured may be required or permtted by lawto i ndemify
such Director, Oficer or Manager." DOMPolicy at 1, reprinted in
Appel l ant's Appendix vol. | at A53. SRT's theory of the case is
that SRT itself has a clai magai nst H ght for his negligent failure
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to ensure that extraterritorial workers' conpensati on coverage was
obt ai ned for SRT' s enpl oyees worki ng i n Sout h Dakota. SRT cont ends
that its clai magai nst H ght woul d be successful and that this | oss
to Hght as a result of SRT's claimis a |oss for which SRT could
i ndemi fy Hight. Because the DOM policy does not specifically
excl ude coverage for clains nade by SRT against its own directors,
of ficers, or managers, SRT contends that the DOM policy covers its
cl ai m agai nst Hi ght.

We conclude that SRT's theory of the case is fatally flawed.
A condition precedent of coverage under the DOMpolicy is a "l oss"
to a director, officer, or manager. Wile we agree with SRT that
SRT need not actually bring a | awsuit against Hight to trigger the
coverage of the policy, the plain | anguage of the policy at |east
requires SRT to show that H ght would incur a loss if SRT pursued
its negligence claim against him In the circunstances of this
case, SRT cannot show that H ght would suffer a loss if SRT pursued
its claimbecause state |aw provides Hight with immunity agai nst
such a claim Hi ght thus being insulated fromloss, he would have
no need for indemification, and SRT thus could have no basis in
fact for a clai munder the DOM policy.

Hight's inmunity is derived from the chapter of the North
Dakota Century Code that relates to cooperative associations such
as SRT. The code provides as foll ows:

Directors, trustees, and officers, and t he manager who i s
t he person nost responsi ble for carrying out the policies
and directives of the trustees, officers, or board of
directors, are inmmune fromcivil liability for any act or
omssion relating to their service or function as a
director, trustee, officer, or manager, unless the act or
om ssion constitutes gross or willful negligence or gross
or willful m sconduct.

N.D. Cent. Code 8 10-15-31(1) (1995). Hight, as general manager,
is "the person nost responsible for carrying out” SRT' s policies.
He is thus imune fromcivil liability for his negligent acts and
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om ssi ons. Correspondingly, he is not imune if his acts or
om ssions constitute "gross or wllful negligence or gross or
willful msconduct.”™ W note that SRT has not alleged that Hi ght
was grossly or willfully negligent or that he engaged in gross or
Wi llful msconduct. Thus Hight is entitled to immunity fromcivil
liability for any negligent failure to ensure that SRT obtai ned
extraterritorial workers' conpensation coverage.

Apparently, both SRT and the court bel ow t hought that NFU was
attenpting to anend the DOMPolicy's definition of a "Wongful Act”
by referring to the statutory immunity provided by N.D. Cent. Code
§ 10-15-31(1) (1995). The court stated that

SRT further argues that the civil liability standard
articulated in NDCC § 10-15-31(1) was not
i ncorporated, by reference or otherwise, into the DOM
policy. SRT's argunent on this point is sound. The
agreenent between NFU and SRT--the DOM policy--creates a
duty to indemify for | osses sustained as a result of any
"wrongful act' conmitted by a director, officer, or
manager of SRT,!Y as defined by the DOM policy itself.
G ven that the policy's definition of a wongful act’
does not meke reference to gross or willful negligence or
m sconduct, this court cannot disregard the clear intent
of the contracting parties by appendi ng the standard of
care articulated in the [statute].

Mem & Order at 23, National Farnmers Union Std. Ins. Co. v. Souris
River Tel. Miut. Aid Coop., No. A1-92-055 (D.N.D. Nov. 3, 1993).

'We note that this statement tends to show that the District
Court m sunderstood the duty i nposed on NFU by the DOM Policy. NFU
is not required to indemify SRT against any loss it suffers as a
result of a manager's wongful act. NFU is required to pay SRT
under the relevant terns of the DOM Policy only when a director,
of ficer, or manager suffers a loss as a result of a claimbased on
"any Wongful Act of a director, officer, or manager]" when NFU
"may be required or permtted by law to indemify such Director,
O ficer or Mnager" against such a |oss. DOM Policy at 1,
reprinted in Appellant's Appendix vol. | —at A53. Thi s
m sunderstanding may be at the root of the District Court's
erroneous refusal to grant NFU summary judgnment on the i ssue of the
scope of coverage afforded SRT by the DOM Poli cy.
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The District Court m sunderstood NFU s argunent on this issue. NFU
does not argue that the statute's standard of civil liability
should be inported into the DOM policy. NFU nerely points out,
correctly in our opinion, that the express | anguage of the policy
requires Hi ght, the nmanager in question, to suffer sonme sort of
| oss. Under North Dakota | aw, however, Hi ght cannot suffer a | oss
as a result of a claim based on his negligent acts or om ssions
whil e serving as SRT's general manager. See N.D. Cent. Code § 10-
15-31(1). Hight is immune fromcivil liability for such negligent
acts or omissions. In the circunstances of this case, the putative
cl ai mof SRT does not expose Hight to any liability. Hi ght cannot
suffer a loss, and thus there is no coverage for SRT under the DOM
Pol i cy. The District Court erred when it reached the opposite
conclusion, and its judgnent to that effect 1is reversed.
Necessarily, the court also erred when it submtted to the jury the
guestion of whether H ght was negligent in failing to ensure that
SRT had secured extraterritorial workers' conpensation coverage.
As a matter of law, NFU is entitled to prevail on the issue of
l[iability under the DOM policy.

W turn now to NFU s argunents regarding SRT' s negligence
counterclainms. NFU contends that the District Court should have
granted NFU s notion for judgnent as a matter of |aw because the
evidence is insufficient to support the jury's findings that NFU or
one of its agents was negligent. Specifically, NFU argues that
there is insufficient evidence to prove that it was negligent (1)
when it did not add an Enployer's Liability/Stop-Gap Coverage
Endorsenent to SRT's 1989 RU P or (2) when it failed otherwise to
provi de insurance that would have covered Schettler's death. W
review de novo the denial of a notion for judgnent as a matter of
| aw, applying the sane standards as the District Court. N cks v.
M ssouri, No. 94-3752, slip op. at 8 (8th Gr. Cct. 12, 1995).
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Under North Dakota law, the plaintiff in a negligence action
has the burden to prove the four basic elenents of a tort: duty,
breach, injury, and proxi mate cause. Knorr v. K-Mart Corporation,
300 NNW2d 47, 50 (N.D. 1980). In this case, SRT's burden, as the
counter-claimant, is to prove (1) that NFU or one of its agents
owed a duty to SRT, (2) that NFU or one of its agents breached its
duty, (3) that SRT suffered an injury, and (4) that NFU s breach
was the proxi mate cause of SRT's injury. W conclude that SRT did

not produce sufficient evidence to prove that NFU breached its duty
to SRIT.

The starting point for a proper analysis of SRT' s evidence
regarding NFU s al |l eged breach is a consideration of the nature of
NFU s duty to SRIT. The North Dakota Suprene Court has adopted
M nnesota' s statenent of the standard of care for insurance agents.
Rawl i ngs v. Fruhwirth, 455 N.W2d 574, 577 (N.D. 1990). Under that
standard of care, insurance agents mnust

exercise the skill and care which a reasonably prudent
per son engaged in the insurance busi ness woul d use under
simlar circunstances. This duty is ordinarily limted
to the duties inposed in any agency relationship to act
in good faith and follow instructions.

Id. (citing Gabrielson v. Warnemunde, 443 N. W 2d 540, 543 (M nn
1989)). The Rawl ings court also noted, however, that M nnesota

recogni zes "an expanded duty or standard of care nay arise on the
part of an insurance agent on the basis of a special relationship'
bet ween the insurance agent and the insured.” Id. In Born v.
Medico Life Ins. Co., the Mnnesota Court of Appeals held that
whet her an agent has a duty to inform an insured about "possible

gaps in coverage depends on the relationship of the parties,
specific requests of the insured, and the professional judgnent of
the agent.” 428 N.W2d 585, 589 (Mnn. C. App. 1988). The
District Court instructed the jury in a nmanner consistent wth
Rawl i ngs and Born, and NFU does not challenge the instructions.
Rat her, NFU argues that SRT's evidence is insufficient to establish
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a breach of duty by NFU and, therefore, that the District Court
erred in denying its notion for judgnent as a matter of |aw

Considering first the general standard of care for insurance
agents, we concl ude that SRT produced i nsufficient evidence to show
a breach of the standard of care by NFU. W note that if SRT' s
evidence is sufficient evidence of a breach, North Dakota | aw woul d
require an insurance agent to advise an insured of a need for
addi ti onal coverage when (1) the need arises as a result of the
insured's entry into a new busi ness activity in a state in which it
has never done busi ness before, (2) the agent is unaware of the new
busi ness activity in the new state, and (3) the venture into the
new state occurs after the i nsurance policy has been purchased. No
North Dakota cases are in point on this issue, but "[when a
state's highest court has not addressed the precise question of
state law that is at issue, a federal court nust decide "what the
hi ghest state court would probably hold were it called upon to
decide the issue.'"™ Lenhardt v. Zoeller, 55 F.3d 377, 379 (8th
Cr. 1995) (quoting Hazen v. Pasley, 768 F.2d 226, 228 (8th Cr
1985)). In light of the fact that the North Dakota Suprenme Court
has adopted the M nnesota Suprene Court's statenent of the duty an
i nsurance agent owes to an insured, we |ook, as we believe the
Nort h Dakota Suprene Court would, to M nnesota precedents.

In Gabrielson v. Warnenmunde the M nnesota Suprenme Court
reinstated a summary judgnent in favor of an insurance agent. The
court held that the agent breached no duty by failing to provide
coverage for an insured' s new boat when the i nsurance agent di d not
know t he i nsured had purchased a new boat. The insured' s old boat
had been covered under his honmeowner's insurance policy but the new

boat was not covered because its engi ne exceeded the horsepower
[imtations of the policy. The court stated that insurance agents
general |y have "no "ongoi ng duty of surveillance' or "obligationto
ferret out at regular intervals information which brings
pol i cyhol ders within the provisions of an exclusion.'" 443 N. W 2d
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at 544 (quoting Kashmark v. Western Ins. Cos., 344 N. W 2d 844, 847
(Mnn. 1984), and Tollefson v. Anerican Family Ins., 226 N W2d
280, 283 (Mnn. 1974), respectively). The court reached its
decision in part because

[t]he insured bears the responsibility to inform the

agent of changed circunstances which mght affect the

coverage of the insurance policy, because the insured is

in a better position to comuni cate those changes than

t he agent coul d be expected to di scover on his or her own

initiative.
Id. The court concluded that the agent "received no information to
put himon notice that [the insured] had acquired a high powered
boat, and therefore [the agent] cannot be liable for failing to
di scover that fact." 1d. In Tollefson the court held that an
i nsurance agent had not breached any duty by failing to provide
addi ti onal autonobil e i nsurance coverage for an i nsured's daughter,
who was no |onger a student but was still of college age. The
court stated that the agent coul d not have breached any duty "until
and unless he had information which would alert himto the fact
that she was no | onger a student"” and thus no |onger a nenber of

the insured's household. Tollefson, 226 N.W2d at 283.

We are persuaded by the logic in the Gabriel son and Tol |l ef son
opi ni ons, and we believe the North Dakota Suprene Court woul d be as
well. W thus conclude that for SRT to prevail on its negligence
counterclainms, SRT nust produce sufficient evidence to prove that
NFU had notice of the change of circunstances that resulted in a
possi bl e need for additional insurance coverage, i.e., that SRT
woul d be sendi ng enpl oyees to performwork at out-of-state sites.?

SRT failed to provide any such evi dence.

’I't does not appear that any additional insurance would have
been needed if SRT had applied to the North Dakota Wrkers'
Conpensati on Bureau for an extension of SRT's workers' conpensati on
coverage to enployees working in South Dakota. Such an extension
woul d have been routinely granted at no cost to SRIT.
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It is undisputed that SRT failed to appri se NFU of the change
of circunstances in any explicit way. It is also undisputed that
NFU s agents coul d not have di scovered the change of circunstances
in an annual policy review because SRT entered into the Hughes
contract, which resulted in SRT's perform ng work outside of North
Dakota, only after SRT had purchased its i nsurance policies for the
rel evant policy year. SRT argues only that NFU shoul d have known
of the change of circunstances because NFU had nmade Hughes, at
SRT' s request, an additional insured under SRT's policies with NFU
SRT argues that NFU should have reviewed the Hughes contract to
determne i f any additional insurance was required. W do not find
this argunent persuasive. Even if NFU or its agents were under an
obligation to review the Hughes contract, a question which we need
not and do not decide, we conclude that a review of the contract
woul d not have put NFU on notice that SRT would be sending its
enpl oyees to work in other states. W have conducted the revi ew of
the contract that NFU al | egedly shoul d have undert aken, and we note
that the contract does not, by its terns, obligate SRT to send its
enpl oyees into South Dakota or any other state. Thus even if NFU
had revi ewed the contract in August 1989, NFU woul d not have known
of the change of <circunstances or the need for additional
i nsurance.

In these circunstances, NFU or its agents did not breach a
duty to SRT. To prove that NFU breached a duty to SRT, SRT was
required to show that NFU or its agents knew of the change of
circunstances that resulted in a need for additional insurance.
The record is devoid of any evidence of such know edge. W thus
conclude that the North Dakota Suprenme Court would find SRT s
evi dence of a breach insufficient as a matter of law. A contrary
conclusion effectively would inpose an unprecedented duty on
insurers such as NFU to nonitor the business operations of their
insureds on a daily basis. Insureds are in a better position to
know of changes in their operations that may affect insurance
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coverage requirenents; thus the | aw pl aces the onus on insureds to
informtheir insurers of such changes.

Simlarly, we conclude as a matter of law that SRT did not
produce sufficient evidence of a special relationship to create a
subm ssi bl e case against NFU under the expanded duty of care
included in the District Court's instructions. North Dakota has
not defined what special circunstances would inpose an expanded
duty on an insurance agent, but M nnesota has inposed an expanded
duty only in exceptional cases. See, e.qd., Osendorf v. Anerican
Family Ins. Co., 318 NW2d 237 (Mnn. 1982) (holding that agent
owed affirmative duties because insured was farnmer with [imted

education and reading skills, insured relied wupon agent's
expertise, and agent had visited farm regularly and should have
been aware of need for additional insurance). Here, there is no
evi dence that any special rel ationship exi sted between SRT and NFU.
To the contrary, the relationship was a rather ordinary, |ong-
standing business relationship in which a telephone conpany
pur chased i nsurance froman i nsurance conpany through an insurance
agent . Both parties are sophisticated and possess substantia
busi ness experience. Thus insofar as SRT based its claimon the
expanded duty of care, NFU was entitled to judgnent as a matter of
I aw.

We hold that, as a matter of |aw, SRT has failed to show t hat
NFU breached a duty to SRT. The District Court thus erred when it
denied NFU s notion for judgnment as a natter of |aw

| V.
The judgnent of the District Court in favor of SRT is reversed
and the case is remanded for entry of judgment in favor of NFU on

both its declaratory judgnment action and SRT's counterclains. The
court's order awarding attorney fees to SRT is vacated. SRT' s
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cross-appeal of the order denying its request for paral egal feesis
di sm ssed as noot.
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